
Consent & Luminosity
CW: Rape

For decades, radical feminists have criticized the focus on consent in theorizing
about rape. For instance, they criticize it for its methodological individualism
and its focus on the victim, thus obscuring the roles of the perpetrator and
the unequal social conditions under which sex occurs. Regarding unequal social
conditions, MacKinnon remarks “Somehow women can be unequal in all other
domains, and suddenly when they jump in bed they’re equal.”1 Regarding the
focus on the victim, these feminists worry that consent-based approaches put the
victim on trial. In this paper, I extend some of these criticisms and offer a novel
argument against consent-based approaches. In particular, I argue that consent-
based approaches presuppose a sort of transparency of one’s mental states that
we do not always have, either in principle or in practice. If this is correct, then
by focusing on the mental states of the victim, consent-based approaches make
an unfair, and perhaps practically impossible, demand on victims.

Historically, rape has been defined as sex that is forced, non-consensual, or both.
Today, many countries and colleges have moved or are moving toward legal def-
initions on which rape is non-consensual sex.2 More specifically, they adopt a
view of consent on which it must be explicit or affirmative; silent acquiescence
does not count. On these explicit consent (EC) views, if the initiator does not
receive explicit consent for a sex act, then ceteris paribus the responder can
accurately claim that they have been raped.3 Prima facie, this iteration of
consent-based definitions are an advancement over previous definitions of rape,
both those that require force and those that only require implicit consent. They
are an advancement over force-based definitions because they no longer require
victims to physically resist (which may be imprudent, unsafe, or impossible)
or to demonstrate that ‘more force than usual’ was involved.4 They are also
an advancement over implicit consent views, which require the agent to resist,
verbally or physically, in order for the encounter to count as rape; a resistance

1MacKinnon, “Sex Equality” class.
2Sweden is one recent example; see here. Antioch College was the first college to require

affirmative consent for sexual relations, defining consent as “willingly and verbally agreeing
to engage in specific sexual conduct.” See here.

3I say ‘can accurately claim that she was raped’ rather than ‘was raped’ because there may
be (and plausibly are) other factors that are relevant, such as whether the two individuals
are in a relationship or whether there was some advance agreement that the receiver will tell
the initiator if they want to stop. It’s also unclear to me whether receiving explicit consent is
intended as a necessary or sufficient condition for permissible sex or both. Others might also
view it as part of an epistemic norm: that is, unless you receive explicit consent, you are not
justified in believing that the other person is interested in sex.

4There are classic feminist criticisms of this standard, for we want to ask, “from the per-
spective of whom?” See for instance, MacKinnon, “Sex and Violence: A Perspective.”
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requirement plays a similar functional role as the force requirement, thus plac-
ing the burden unduly on the receiver to protest. For these reasons, requiring
explicit consent for permissible sexual conduct seems like progress. Ostensibly,
this requirement places the burden on the initiator to look for and receive con-
sent rather than on the receiver. Moreover, it seems like crimes become easier
to prosecute: the burden is on the initiator to explain that they received explicit
consent rather than on the victim to explain that they resisted.

Unfortunately, I will argue that this sense of progress is minimal at best. First,
it does not in fact make accusations easier to prosecute, since it does not lower
the burden of proof; moreover, the burden of proof is still legally on the plaintiff.
As Anne Ramberg, secretary general of the Swedish Bar Association, has noted
in response to Sweden’s new consent-based definition of rape, “the prosecutor
[still] has to prove that a crime was committed and they have to prove intent.”5

The idea that the burden of proof is now on the initiator is thus largely illusory
without any corresponding change in how rape cases are prosecuted.6

However, my objection to the explicit consent-based view is not merely that it
does not go far enough; it’s that it doesn’t go very far at all. For one, as other
feminists have noted, it is silent on the unequal social conditions under which sex
often occurs and thus fails to improve on the implicit consent models. We can
easily imagine women feeling coerced into affirmatively consenting—to saying
‘yes,’ even to seeming enthusiastic. There are many reasons for this. For one, if
one lives in a (sub)culture that emphasizes sex-positivity, she may feel pressure
to have an active sex life; she may feel pressure to self-objectify in de Beauvoir’s
sense.7 But more importantly, though, she might prefer to affirmatively say
‘yes’ to sex rather than to worry about his reaction if she says ‘no’ or nothing.
For instance, Morgan notes that the pressure can be there without being “a
knife blade against the throat; it’s in his body language, his threat of sulking,
his clenched or trembling hands, his self-deprecating humor or angry put-down
or silent self-pity at being rejected.”8 In each of these cases, the expression of
consent is present, yet, the presence of coercion may mean that we still want to
call these encounters rape or sexual assault.

My points above focus on the expression of consent and how affirmative consent
can still be forced or coerced. In this way, it doesn’t improve on the implicit

5https://www.nytimes.com/2018/05/23/world/europe/sweden-rape-consent-sex.html?
smprod=nytcore-ipad&smid=nytcore-ipad-share

6That said, I do think it may help in the context of school settings, where the burden of
proof is preponderance of the evidence, or in more informal contexts. My point here is that it
does not help from a legal perspective, contrary to some peoples’ supposition (see, for instance,
the above NYT article). While I cannot defend this claim here, I do think that there are good
reasons to desire higher conviction rates for rape and sexual assault, if only because it gives
the victims more access to institutional resources.

7See Bauer, How To Do Things with Pornography.
8Morgan, “Theory and Practice: Pornography and Rape.” See also Margaret Cho’s “Fore-

word” to Yes Means Yes, pp. 2–3., where she discusses ‘willingly’ having sex, even initiating
it, yet feeling coerced into doing so. In such cases, the expression of consent is there but the
willingness might not accompany it. Below I’ll criticize willingness.
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consent models. We might now want to turn to the receiver’s mental states
and in particular whether they were willing and interested in sex. There are
multiple problems, though, with focusing on the receiver’s mental states. First,
one’s mental states are not always luminous: that is, they are not such that
whenever one is in a mental state 𝑆, one is in a position to know that she is
in 𝑆.9 Introspecting, this property seems particularly relevant for sex: people
often consent to sex without knowing whether they are interested in it at the
time? There are more socially grounded forms of anti-luminosity, though, which
I’ll turn to next.

Recall that one alleged benefit of the affirmative consent model is that it should
be able to shift the burden on the perpetrator. However, it fails to do so. If
he is asked whether he received affirmative consent for each act, he may reply
yes. As discussed, she may have seemed to consent. Assuming that consent
requires not just an expression but also a certain mental state, we now have to
ask if she willingly consented. To resolve this, the things jurors will look for
will be evidence of consent. For instance, they might look at her past sexual
history, whether she continued seeing the alleged perpetrator, etc. They might
ask: “Did her behavior look like that of someone who was raped?”

It often won’t. The reason is that many victims fail to label their experiences
as rape, at least initially. There are many reasons for this. One is that women
are socialized to become “‘safe’ victims through mechanisms they are taught,
such as ‘denial, dissociation, [and] self-blame.’”10 These mechanisms include
rape myths, which Katharine Jenkins has recently argued lead to a form of
hermeneutic injustice since they prevent an agent from correctly identifying her
experience as one of rape, even when it meets the legal definition.11 There are
also somatic or psychological reasons why one might not identify her experience
as rape, such as trauma, as well as practical reasons. In addition, there may be
even more general worries about defining rape in terms of any mental element,
as these can often fail to be transparent to us, if the anti-luminosity arguments
alluded to above are correct.

In summary, explicit consent-based definitions of rape fail to improve on force-
based and implicit consent-based definitions of rape, despite initial appearances.
This is because they fail to adequately account for background social conditions,
still put the victim on trial, and presuppose a sort of transparency of our mental
states that we often lack. Instead, we ought to focus on coercive conditions under
which sex occurs, rather than on consent.

9I cannot rehearse the anti-luminosity arguments in this abstract. See Williamson, Knowl-
edge and its Limits, ch 4.

10MacKinnon, Sex Equality, citing Warshaw, I Never Called it Rape.
11Jenkins, “Rape Myths and Domestic Abuse Myths as Hermeneutical Injustices.”
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